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It is necessary to state that the number of divorces in the U.S.S.R., as
well as the reduction of the birth rate, are being closely watched by both
party and government officials. It is notable that a common cause of
divorce is a bad relationship between one spouse and the parents of the
other, which leads to domestic quarrels. In Leningrad, these cases constitute
41% and in Kiev, 61% of all divorce cases. According to the official
statistics cited by Soviet sociologists, approximately three-quarters of the
newlyweds do not have their own apartments. The majority have to live in
bad conditions together with the parents of one of the spouses.'s’

VI. PARENTS AND CHILDREN

According to Article 16 of the Fundamentals, the mutual rights and
duties of parents and children shall be based on the parentage of the
children, certified according to law. Therefore, the discussion of the rela-
tionship between parents and children should begin with an examination of
how parentage is established.

A. Establishment of Parentage
1. Paternity and Maternity

Articles 47 to 51 of the Family Code of the U.S.S.R. are the basic pro-
visions dealing with this issue. There is a legal presumption that the child of
a married couple whose marriage is registered in a ZAGS office belongs to
them. The fact of the marriage of the mother creates a presumption of the
paternity of the husband. Father and mother are registered in the ZAGS of-
fice as parents upon application by either of them. Upon application of the
mother, the registration of her husband as the father of the child shall be
done, even if the husband objects to such registration. He, however, can
later dispute the registration of paternity in a court action.

The presumption of paternity remains despite divorce or annulment of
a marriage, if between the time of the divorce or annulment and the birth of
the child, not more than ten months has elapsed. This ten-month period
runs from the registration of the divorce by either spouse in the ZAGS of-
fice, rather than from the date of the court decision granting the divorce.
Furthermore, if upon appeal the granting of the divorce is overturned, the
husband will be declared the father of the child even if the child was born
more than ten months from the original decision of the court granting the
divorce. Presumption of paternity can also be contested by the mother, who
has the right to show her husband is not the father of her child. In this in-
stance, the husband can attempt to establish himself as the father of the
child by bringing a court action.

Registration of parentage of the child officially establishes that paren-
tage. Registration of the birth of a child can be done in the ZAGS office of
the place of residence of either parent, or the place of birth of the child. The
parents are obliged to make application to register their child no later than
one month after birth. In case of stillbirth, this fact has to be reported in
three days.

157. Y. Riurikov, “Interview”’, Nedelia (The Week) (1977) No. 15, at 5. See also 1u. A. Korolev, Supra n.151, at 135-65.
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Establishment of maternity occurs as a result of medical evidence or
court order. In exceptional circumstances it can be determined by the
testimony of two witnesses. ZAGS requires the following documents in
order to register a child: 1) birth records from the medical institution; 2) cer
tificates of identity of the parents (internal passports); 3) marriage licence.

2. Unmarried Parents

In the absence of a registered marriage, establishment of the parentage
of a child can be made upon the application of the mother and father, or
after filing a court decision establishing paternity. If the mother is unmar-
ried and there is neither a joint application nor a court decision as to the
paternity, the registration of the child in almost all Union Republics occurs
in the following manner. In the Section ‘‘Father’s Surname,’’ the surname
of the mother is entered. In the Sections ‘‘Name and Patronymic Name of
the Father’’ and ‘‘Nationality of the Father’’ the entry is posted in accor-
dance with the mother’s instructions. This replaces the old and degrading
system under the regulation of 1944, which left all these Sections blank,
making the illegitimacy of the child self-evident and reviving for 20 years
the old concept of ‘‘illegitimate child.”

The parentage of a child whose parents are not married, is now
established by the statements of both parents in the ZAGS office. This has
changed another ridiculous situation caused by the decree of July 8, 1944,
which prohibited the father of a child born out of wedlock to be registered
as such. Voluntary admission of paternity is quite common in the U.S.S.R.
According to the statistics of the ZAGS office for Moscow, in a two-year
period, there were approximately 10,000 registrations of paternity by a
voluntary statement of the father, and only approximately 300 resulting
from court actions.'*®

The above new statutory provisions establishing paternity, were given a
retroactive effect. They were extended to children born prior to October 1,
1968, the day of the enactment of the new Fundamentals. However,
establishment of the paternity of children after reaching the age of majority
can be done only with the consent of the child. They can, for example, ob-
ject to the establishment of paternity in cases where the actual father, hav-
ing neglected his parental duties, did not support them during their
childhood. Article 3 of the law of July 27, 1968, on the Approval of the
Fundamentals of Family Law Legislation considered situations where the
father of a child born prior to the enactment of-this statute died without
having been able to realize his full rights as to the establishment of his pater-
nity. This applies only to cases of a previous, voluntary declaration of
paternity. In such cases the court establishes an admission of paternity on
the part of the deceased, rather than actual paternity. The additional re-
quirement in such cases is proof that the child was supported by the actual
father, in full or in part. The courts have found that the father’s support of
a child, when he maintained a separate residence from the mother and child,
sufficied even if that support was only partial. It is not a necessary require-
ment that the financial assistance took place throughout the period from the
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birth of the child to the death of the father. The establishment of paternity
of the deceased can be determined by various kinds of evidence, including
the testimony of witnesses.

The following is a typical example of such a case. In 1946, eleven-year-
old Nadia Erikova arrived in Moscow and became a domestic in the family
of Golovin. After one year she moved to the suburban house of the family
near Moscow and took care of the property, including the cottage, the or-
chard, vegetable garden and livestock. At that time Mr. Golovin began to
co-habit with her, and in 1953 Nadia gave birth to a daughter. Regularly,
once a month, Mr. Golovin paid her 80 rubles. He hid from his family and
other people in Moscow the fact of his co-habitation with Nadia and the ex-
istence of his daughter from that relationship. However, he did not hide
that relationship from his neighbors in the vicinity of the cottage, he called
the baby his daughter, and she referred to him as father. The deception was
assisted by the fact that after 1954, his legal wife did not come to the cottage
even once. These facts were confirmed by the testimony of witnesses. Two
years prior to his death which occurred in 1967, he transferred title to the
cottage to Nadia Erikova. Other factual data, such as trips taken by Mr.
Golovin with Nadia and the child and pictures taken in which Mr. Golovin
appears with the child, all confirmed the petition of the mother and were
considered as an admission to paternity on the part of Mr. Golovin.'**

Petitions for the establishment of paternity can be brought, not only by
the mother of the child, but also by the guardians. Mr. V. had a child from
extramarital relations. The child, born prior to October 1968, was raised in
his family. After his death his wife was appointed as guardian of the child.
Since she knew that her deceased husband was the natural father of the
child, in her capacity as guardian, she petitioned the court for establishment
of the admission of paternity on the part of her deceased husband. The
court granted the petition.'s®

3. Court Action

Family law also outlines conditions under which the parentage of a
child can be established through court action, where the child was born
after October, 1968. According to Article 16, paragraph 3 of the Fun-
damentals, for a child born out of wedlock, in the absence of a joint state-
ment of the parents, paternity may be established by a court. The Family
Code stipulates that a petition for the establishment of paternity can be
brought to court either by one of the parents, by guardians, custodians, or
by the people who do the actual upbringing, of the child. It appears that
once the child has reached the age of majority, no one but the child himself
can bring such an action into court. The reference in the Family Code to
both parents being entitled to bring an action for the establishment of pater-
nity means that the father can bring such an action, even in cases where the
mother objects.

The Fundamentals state certain facts which must be proved to establish
paternity: (1) either cohabitation and a common household by the mother
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and respondent prior to the birth of the child; or (2) joint maintenance, or
joint upbringing of the child; or (3) other admissible evidence, if it authen-
tically proves an admission of paternity by the respondent. One has to em-
phasize that in this way, only the admission of paternity, and not de facto
paternity is established. It is not necessary that cohabitation and a common
household continued up until the birth of the child, since there are many in-
stances where the man leaves the woman when he learns about her pregnan-
cy. In the literature, however, one can also find the opposite point of
view.'¢! Cohabitation and a common household can also start after the con-
ception of the child. Instances of establishing a common household after an
intimate relationship occur quite frequently.

The judicial practice in establishing paternity considers the presence of
one of the above mentioned elements as sufficient evidence. For instance,
participation of the father only in the child’s upbringing without paying
maintenance, or vice versa, financial support of the child without participa-
tion in upbringing is considered sufficient evidence of paternity. Due to the
housing crisis in the U.S.S.R., married couples very frequently live in
separate households. Therefore, the fact of separate households by itself,
cannot negative the establishment of paternity. According to the binding in-
terpretation by the Plenum of the Supreme Court of the U.S.S.R. of
December 4, 1969, other proof sufficient to the establishment of paternity
can be: ‘““Documents, letters, applications of the respondent, and other data
which can sufficiently establish the fact of the admission of paternity on the
part of the respondent.’’ In this interpretation, the Supreme Court refers to
Article 17 of the Fundamentals of Civil Procedure in the U.S.S.R., which
enumerates admissible evidence in civil cases, including: testimony of
witnesses, documentary proof, exhibits and expert findings. It also states
that ‘“‘circumstances of the case which the law requires to be proved by one
type of evidence may not be proved by any other type of evidence.”’ In this
light, the admission of paternity on the part of the respondent can be prov-
ed by the petitioner with the assistance of witnesses. Medical experts can
establish the time of conception of the child, in order to determine whether
-it occurred during the cohabitation of the petitioner and the respondent.
The most decisive test is medical evidence excluding the possibility of the
respondent being the father of the child. In cases where a child was born
before October 1, 1968, establishment of paternity can also take place even
if the father died before or after the birth of the child.

Thus, in respect to the establishment of the paternity of a child born
prior to the enactment of the Fundamentals on October 1, 1968, the fact of
an admission of paternity on the part of a deceased person must be
established by the court. In respect to a child born after October 1, 1968, the
court must establish the fact of paternity. A reliably proved admission of
paternity by the respondent will be considered as evidence of this fact. In
other words, an admission by a dead person of paternity of a child born
before the Fundamentals came into effect does not require additional in-
vestigation pertaining to fatherhood itself. On the contrary, admission of

161. A. Grachev and 1. Grishin, ‘‘Sudebnoe Rassmotrenie del ob Ustanovienii Ottsovstva’’ (Cases of Estbalishment of
Paternity in Courts), 22 Sovetskaia lustitsia (Soviet Justice) (1974) 8.
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paternity of a child born after October 1, 1968, requires deeper analysis as it
is simply evidence of paternity.

Let us consider two similar situations. First, the mother of a child born
out of wedlock before October 1, 1968, brings to the court as evidence an
authenticated letter of a deceased person who recognized his paternity of
her child. It is known that the deceased person was wounded and could not
have been the father because he was unable to have sexual intercourse. In
this case the court does not have to inquire further into details and has to be
satisfied with the admission in the letter, thus establishing the fact of this
admission. This admission here leads to the legal presumption of paternity.
The ZAGS office will register the paternity on the basis of the court’s
recognition of this admission. In the second case, with a child born out of
wedlock after october 1, 1968, if the mother brings the same authenticated
letter and the respondent shows medical evidence that he could not have
been the father, the court, in distinction from the first case, has to inquire
into this matter. The evidence of the impossibility of the respondent being
the father will outweigh the authenticated letter of admission. Some ex-
amples of judicial decisions will clarify the requirements for the establish-
ment of paternity.

The Court of the city of Togliatti of Kuibyshev province, received a
petition of Mrs. Biakirova against Mr. Bikeneev for the establishment of
paternity. The Court found that the parties did not live together, maintain-
ed separate households, and did not acquire goods for mutual use. The
respondent admitted that on some occasions he had visited the petitioner in
order to watch T.V., but at no time had he the intention to enter into a
family relationship with the petitioner. This petition was rejected.'®?

In another case, the Court established paternity, even though the peti-
tioner lived in a dormitory and the respondent in another place. He not only
visited her but also spent nights with her, and they had meals together. This,
in the opinion of the Court, created a family relationship between the
respondent and the petitioner.

The following cases are illustrations of the establishment of paternity
by proving an admission of paternity on the part of the respondent. In one
case, prior to the petition to the Court, the mother of the petitioner wrote a
complaint to the Komsomol organization (Communist Youth League) at
the place of work of the respondent. Under the threat of expulsion from the
Komsomol which would have had a negative impact on the career of the
young engineer, he wrote a letter to the executive of the Komsomol in which
he admitted paternity, and informed it of his intention to register the mar-
riage. Later he repudiated these promises. The petitioner, the mother of the
child, submitted this letter to the court as evidence. The Court admitted it as
an indisputable fact of admission of paternity on the part of the respondent
and found accordingly.'¢® In another case, the Court accepted as sufficient
evidence of an admission of paternity, the fact that the respondent com-
plied, when asked by the petitioner who was then pregnant, to submit to a

162. 6 Biulleten’ Verkhovnogo Suda R.S.F.S.R. (Bulletin of the R.S.F.S.R. Supreme Court) (1973) 7.
163. Ibid.
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blood analysis to establish that there was no RH problem. The Court stated
that this would have been done only by the father of the child.'¢

Statutory provisions dealing with the establishment of paternity ar-
tificially limit the number of instances in which such evidence can be ac-
cepted. According to the Statute and the actual court practice, even if the
paternity of the child is evident, but the necessary elements, such as com-
mon household before the birth of the child, or common upbringing or
mutual maintenance of the child, or the admission of paternity on the part
of the respondent are not established, the petition for the establishment of
paternity shall be refused.'*® Such decisions are not always convincing.
Meanwhile, the reasonableness of the court decision is a necessary requisite
in the theory of both Criminal Procedure and Civil Procedure Law in the
U.S.S.R.

In the literature, one point of view holds that if the birth of a child is
the result of a sexual relationship with a minor, or the result of rape, the
court can state the paternity without the presence of the above mentioned
necessary elements. The court cannot, of course, establish paternity in such
cases in the presence of medical evidence excluding the possibility of pater-
nity.'¢s

Usually, the petitioner in a case for the establishment of paternity also
petitions the court for an award of alimony. The Court considers both ac-
tions at the same time, and may grant alimony at the time of establishing
paternity. Refusal to establish paternity should be followed by refusal to
grant alimony.

The registration of the child in a State Registry book can be the subject
of a dispute before a court of law. The mother or father of the child can
contet being registered as parents of the child within one year from the day
they have learned — or should have learned — about the registration. This
limitation period is one more of the few exceptions to the general rule that
limitation periods do not apply to family law. Such an exception was made
in the belief that it is necessary for a child to have a certainty about the iden-
tity of his or her parents. Furthermore, Article 49(5) of the Family Code sets
out a special rule for parents who are under 18. If a minor is registered as
the mother or father, the one-year limitation period runs from the date of
the 18th birthday of such a person. This is the first and only reference in the
Code admitting the possibility of establishing the paternity of a minor.
Some theoreticians of family law are of the opinion that a minor can be
registered as the father of the child, only upon the supposed father achiev-
ing the age of 15; other theoreticians say the age of 16 is more appropriate.
The age of 15, according to Article 13 of the Civil Code, is the age at which
minors achieve limited legal capacity. The age of 16 is the age to which
marital age may be lowered.
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According to the letter of the law, guardians or parents of a minor, or
guardians of mentally incompetent persons, do not have a right to bring an
action disputing the registration of paternity of the minor or incompetent
due to the particularly private nature of this affair. An exception is made in
those cases where the legal incapacity occurred prior to the registration of
the paternity, and a legally incompetent person was at that moment in-
capable of expressing his or her will. E. Posse and T. Faddeeva doubt the
validity of the reasons stated in a court decision where a woman brought
suit for establishing paternity of the mentally incompetent respondent. She
took the care of him upon herself. He moved to her accommodation. They
later began cohabitation. As a result three children were born. The court re-
jected this suit stating that the law prohibits marriages with legally incompe-
tent persons. The authors argued that legal incompetence excludes neither
certain rights nor certain duties of the legally incompetent individual. His
paternity, which is both a legal concept and a biological one, does not de-
pend on marital relations with the mother of the child.'¢*

As in all cases in civil law, the limitation period can be stayed, suspend-
ed or extended, according to Articles 55 to 58 of the Civil Code of the
R.S.F.S.R. The limitation period stipulated in Article 49(5) of the Family
Code does not cover however, cases where a person of his or her own accord
registers the birth of a child, and then later discovers that he or she is not de
facto the parent. It is logical to assume that the one-year term should run
from the time such a person learns, or should have learned, of the mistake
as to the paternity, and not from the moment of registration. On the other
hand, according to V. Riasentsev, if a husband, knowing that a child is not
his, agrees to register the child as his own, and the mother does not dispute
this, the husband loses his right to dispute the paternity.'¢® Judicial practice,
however, does not always adhere to this point of view. In the Iziwmchenko
family a child was born and the husband registered as the father of that
child. Five years from the birth of the child, Mr. Iziwmchenko brought an
action denying paternity. The Court established that indeed he could not be
the father of the child. Nevertheless, the Presidium of the Supreme Court of
the R.S.F.S.R. denied his petition and reversed the judgment of the court of
first instance. The decision was based not only on the fact that he had
agreed to the registration of the child in his name, but also on the fact that
the limitation period had run out.'”?

Another ground on which a petition for the establishment of paternity
may be rejected is found in the following decision of the Supreme Court of
the R.S.F.S.R. A child was born as the result of the use of artificial in-
semination, with the agreement of both spouses. The Supreme Court of the
R.S.F.S.R. rejected the petition of the husband to deny his paternity, not
on the ground of the expiration of the limitation period, but on the ground

168. Supra n.43, at 69,
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that the insemination occurred with his initiative. The Supreme Court stated
that the husband appeared to be ‘‘an intellectual father’’ of the child.'”

In cases where there was also an action for alimony, and the alimony
was granted, the party against whom the alimony was assessed cannot later
challenge the registration as a parent. This could possibly be done only dur-
ing the initial petition for alimony. In assessing alimony, the court assumes
the paternity of the respondent.!’> The proper course of action is first to ap-
peal the decision assessing alimony, and then, only in the case of a suc-
cessful appeal, to bring an action challenging paternity.

There is no procedural difference in challenging paternity or maternity.
Of course, disputes of maternity are much more rare in the practice of the
courts. If the birth of a child is registered by a woman other than the natural
mother, the limitation period runs from the day of registration, in cases
where the actual mother of the child has knowledge of this registration. In
other cases, the limitation period runs for one year from the time the
mother learned, or should have learned, of the mistake leading to the denial
of her rights as a mother. Cases of dispute of maternity were more common
in the Soviet Union following World War II, and following the 1955-57
rehabilitation of people oppressed during Stalin’s terror. Many people at
that time attempted to save children of those who ‘‘disappeared’’ as the
result of arrests and to register themselves as their parents.

Unlike cases of the establishment of paternity, cases contesting mater-
nity do not have special evidentiary requirements. Theoreticians of family
law in the U.S.S.R. have different explanations for the possibility of
establishing paternity against the wish of the parent. A. Pergament did not
forget to mention that all the principles of family law are to be viewed in the
context of Marxism and Leninism, and should conform to ‘‘the present re-
quirements of building of communism.’’ He defends these artificial limita-
tions by explaining that they are due to the difficulty in establishing the
paternity of a child. V. Shakhmatov and B. Haskelberg disagree with this
latter point of view and hypothesize that these limitations were designed to
increase the birth rate in Common Law marriages. They also pointed out
that the opposite may result.!”?

The surname of the child is determined by the surname of his parents.
If the surnames of the parents are different, the child can have either sur-
name depending on the agreement of the parents. In cases where parents
disagree as to the surname of the child, ZAGS registers the name of the
child according to the decision of the Child Welfare Agency. The first name
of the child is also given to him upon agreement by the parents. The Family
Codes does not stipulate the jurisdiction of the Child Welfare Agency in
cases of disputes between parents regarding the first name to be given to the
child. Family Codes of some Republics follow the procedure applied to
disputes regarding the surname of the child. If the chosen name sounds

171. The Case of Mr. K. which was heard in 1963 and which is within the personal knowledge of the author.
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“disharmonious’’ or if it is ‘‘incompatible with rules of socialist communal
life and communist morality,’’ the opinion of Child Welfare Agency is con-
clusive. The patronymic name is given to the child according to the name of
the father. If the father is unknown, the patronymic name of the child is
decided by the mother.

The cessation of a marriage does not carry with it an automatic change
of name for the children of that marriage. However, if the parent in whose
custody the children remain wishes, the Child Welfare Agency can change a
child’s name for the convenience of the child, particularly in cases where the
parent who has custody changes his or her name. Such a change does not re-
quire the agreement of the other parent. The children remaining with one
parent can have their names changed in cases where that parent remarries,
or can change their names according to the general regime covering change
of name.'”

B. Obligations and Rights of Parents in the Upbringing of Children

This is the heading of Chapter 8 of the Family Code which is devoted to
the personal rights and obligations of parents in the upbringing of their
children. The very structure of this part of the Family Code deserves atten-
tion. It starts with a statement of obligations of parents in the upbringing of
their children. Then, the rights and interests of the children, equality of
rights and obligations of the parents, residence of children in cases of
separate residence of the parents, and deprivation of parental rights are
specified. There is, however, no article specifically referring to personal
rights of the parents. This is not an accident. The roots of this can be found
in Article 52 of the Family Code, which refers to the content of the obliga-
tions of parents in the upbringing of children. This Article is a verbatim
repetition of Article 18 of the Fundamentals of the Legislation of Marriage
and Family. ‘‘Parents shall bring up their children in the spirit of the moral
code of the builders of communism, attend to their physical development,
schooling, preparation for socially useful activities. Parental rights may not
be implemented against the interests of the children.”’ As can be seen, the
parental right to bring children up with a certain standard in mind is chang-
ed to a parental obligation to bring up the children in the spirit of the
ideology of the Communist Party. ‘‘Moral code of the builders of com-
munism,”’ refers to the notion of the correct rules of behavior adopted by
the XXII Congress of the Communist Party of the U.S.S.R. and included in
the above mentioned Programme of the Party.'”

Regardless of their political convictions, spiritual values, and religious
creed, the parents are obliged to bring up their children ‘‘in organic unity
with their social education, in the spirit of devotion to the country, a com-
munist attitude towards work, and preparation towards active participation
in the building of communism.’’'’¢ Parents, then, do not have a right to give
religious education to their children, and cannot prohibit or object to the
atheist education of their children in the schools. They are obliged to

174. Family Code, Art. 51; Supra n.25, at 91; Supra n.75, at 150-55; Palastina, Supra n.167, at 28.
175. Programme of the Communist Party of the Soviet Union, Supra n.12, at 28.
176. Supra n.25, at 92.
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prepare their children for ‘‘socially useful activities.’”” However, what con-
stitutes ‘‘socially useful activities’’ is determined not by the parents, but by
the Leadership of the Party. Parental rights should be exercised ‘‘in the in-
terests of the children.”’ According to the Commentary to the Family Code
“‘the interest of the children’’ should be interpreted as ‘‘ensuring their cor-
rect upbringing and developing those roles set for the system of education in
our country in general.”’'”? Ther exists a large arsenal of pressures against
parents who avoid or abuse their duties in bringing up the children. These
will be examined carefully in the following sections dealing with deprivation
of parental rights and kinds of criminal responsibility.

The Family Code declares equality of rights and obligations of both
parents; the father and mother shall have equal rights and duties with
respect to their children. The parents continue to have the same rights and
obligations after divorce. All questions pertaining to the upbringing of the
children are to be determined by agreement of both parents. Disputes are
adjudicated by the Child Welfare Agency, with the parents participating in
the proceedings. Thus, neither of the parents can determine, without the
permission of the other, many of the important issues in the life of the child,
for instance, to send the child to relatives for the summer, to transfer the
child to another school, and so forth.

The parent living separately from the children, not only has the right,
but also the obligation to participate in raising the children. If the parents
cannot agree with each other as to the participation of the parent living
separately from the children, the question is determined by the Child
Welfare Agency, with both of the parents present. Often, such
disagreements are about visiting rights of the parent living separately from
the children, the rights of that parent to take a child for visits and vacations,
etc. If the Child Welfare Agency determines that the contacts with that
parent have a bad effect on the child, the Agency can deny visiting rights for
a certain period of time. If the parents violate such a decision, then the
Agency can turn to the courts for a decision. If the parent living separately
from the children, does not participate in the upbringing of the children, he
or she can still be held responsible for any damages resulting from acts com-
mitted by the children. This responsibility can be waived only if it is
established that the absent parent did not participate in the upbringing of
the children because of obstruction from doing so by the parent with whom
the children reside.'’® The equality of rights and obligations of both parents
is also applicable to cases where the child was adopted or where the paterni-
ty was established by the court.

The new Family Code gives the right of social contact, not only to the
parents but also to the grandparents. In many divorce actions in the
U.S.S.R. in general, and in the Russian Republic in particular, the parent
who obtained custody of the children, sought to prohibit the children from
having contact with the ex-spouse’s parents. This would not only cause un-
fair frustrations to the grandparents, but could also have a bad impact on

177.  Ibid.

178. 1 Biulleten Verkhovnogo Suda R.S.F.S.R. (Bulletin of the R.S.F.S.R. Supreme Court) (1968) 2 and 3; Civil Code of the
R.S.F.S.R., Arts. 450; Supra n.25, at 98.
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the normal upbringing and development of the children. The new Family
Code has a provision that in cases of a parent’s refusal to allow contact bet-
ween the children and their grandparents, the Child Welfare Agency may
obligate the parents to make such contacts possible, if such contacts have no
damaging effect on the children and do not endanger their normal develop-
ment. At the same time, the Child Welfare Agency determines the pro-
cedure and conditions under which grandparents can see the
grandchildren.'’® As examples of ‘‘bad influence,’’ the Commentary to the
Family Code gives the following: ‘When the grandparents set the children
against one of their parents or if they give the children anti-social attitudes,
such as taking the children to a meeting of a religious group.”’

Although the law states that the Child Welfare Agency may oblige
parents to facilitate the meetings between grandparents and grandchildren,
nevertheless, this Agency according to the authors of the official Commen-
tary to the Family Code, cannot force parents to provide for meetings bet-
ween grandparents and grandchildren. The Code does not entertain the
possibility of determinating the rights of grandparents through court ac-
tion.'*® This position reflects the general tendency of Soviet law of civil pro-
cedure to limit the jurisdiction of the court to only those cases which are
specifically provided for in the statutes. It is more in conformity with the
letter of the statute to permit citizens to petition the court with requests to
seek the defense of any of their rights, unless the law specifically prohibits
court action. Fundamentals of Civil Procedure of the U.S.S.R. state in par-
ticular that:

Any party in interest, shall have the right, in the manner established by law, to
invoke the court for protection of an infringed or contested right or lawful in-
terest. The court shall have jurisdiction over disputes arising out of civil [and]
family . . . relations, where at least one of the parties to the dispute is a Soviet
citizen . . . except where the law refers the hearing of such disputes to ad-
ministrative or other organs.'®!

C. Protection Accorded to Parental Rights

Section 58 of the Family Code provides that parents shall be entitled to
demand the return of their children from any persons who have detained
them without legal permission or on the basis of a court decision. This, of
course, does not refer to the dramatic situation of kidnapping. The most
commonly sought protection of parental rights deals with a petition for the
return of children from their guardians or foster parents. This usually in-
volves the relatives of one of the parents.

Under conditions of Soviet life, where several hours a day are spent in
stores just purchasing necessities and household appliances are either of
poor quality or totally lacking, and the number of kindergartens is insuffi-
cient; it is very difficult for young parents to combine work or study with
the raising of a family. These difficulties cannot be exaggerated. Analysis
shows that the decline of the birthrate is due to the above-described dif-
ficulties in living. Many young women do not want to have children until

179. Family Code, Art. 57.
180. Supra n.25, at 101.
181. Fundamentals of Civil Procedure of the U.S.S.R. and the Union Republics, Arts. 4 and 5.
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they have finished their education, or at least until they are economically
secure. For various reasons, some women have their first child at such an
advanced age, that it is too late for them to have a second child. Some do
not want to have a second child, after the harsh experience of rearing the
first child. Under such conditions, it has become a common occurrence for
children to be placed with their retired grandparents or other relatives.

Cases dealing with the return of the children commonly occur where
there has been a divorce or the death of one parent if, at that time, the child
was being cared for by some other person. Family law does not give any ad-
vantages to the parents in such situations: ‘‘In the adjudication of such
cases, the court has the right to refuse the petition of the parents, if the
court reaches the conclusion that it does not correspond to the interest of
the child.”’'*? The court can come to such a conclusion not only in cases
where the parents were unable to participate in the upbringing of the
children, but also on the basis of the degree of the child’s attachment to the
family in which he is being reared. In such cases, removal from the family
can have a bad effect upon the child’s development. "

Such cases are considered by the court in the presence of represen-
tatives of the Child Welfare Agency. Prior to the hearing of the case, the
court instructs the Agency to conduct an examination and to prepare a
report indicating which of the two contending parties should receive
custody of the child. Special workers called ‘‘Inspectors of methods of up-
bringing of children’’ conduct an investigation of the living conditions of
both parties and interview the parties, the neighbors, and the child. They
then prepare a written report in which they summarize the results of the in-
vestigation and make a recommendation as to whether the parents or the
other party should receive custody of the child. The activity of these
workers-inspectors will be discussed in-detail when the cases dealing with
the relationship between parents and children are examined.

In accordance with Section 65 of the Family Code, the Child Welfare
Agency should appear before the court in all cases dealing with conflicts
over the upbringing of children. In the determination of such cases, courts
usually examine the reason why the child was not under parental guidance,
how long the child was under the guardianship of the third parties, and how
the parents related to the child throughout that time. The court also ascer-
tains the material conditions of each of the parties. More important,
however, is the kind of upbringing which can be guaranteed to the child by
each of the parties to the dispute.

There are cases in which the court decided that neither party to the
dispute was capable of providing the child with a proper upbringing. In the
Family Codes of some of the Republics, there is a provision that under such
conditions, the court should deny the petition and remove the child from
the custody of both parties to the case. The guardianship of the child is then
placed with the Child Welfare Agency, even though the Agency did not
make such a petition.'** The Family Code of the R.S.F.S.R. does not con-

182. Family Code, Art. 58, Pt. I1.
183. See e.g., Family Code of Estonia, Art. 72, Pt. II.
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tain such a provision. In such cases, the R.S.F.S.R. courts in denying the
petition for the custody of the child, are obliged to inform the Child
Welfare Agency of the necessity of determining the guardianship of the
child. For example, as the result of such court information, the Department
of Education in the City of Saratov brought an action to court for the denial
of guardianship to a grandmother, Mrs. Valkhonina, of her eleven-year-old
granddaughter, on the grounds that the grandmother was raising the child
in a religious atmosphere. The Court of the Province of Saratov confirmed
the facts and granted the petition.'®*

The previous Family Code enacted in 1926, contained analogous provi-
sions. Therefore, reference to judicial decisions prior to the enactment of
the new Family Code still has relevance. In 1963, the Plenum of the
Supreme Court of the R.S.F.S.R. laid down the following guidelines for
these cases:

If a dispute concerning the custody of children is between parents and other per-
sons, relatives or guardians, etc., the parents have a preferential right to custody
of their children. The claims of parents for return of their child can be denied on-
ly in cases when the transfer of the child will adversely affect him or will entail
significant worsening of the conditions of his life and of his upbringing.'**

Following are a few examples of the denial of the ret